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HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:-   Smti S. Bhuyan, AJS 

  Additional Session Judge, Bilasipara 

Session Case No- 73 of 11 

u/s 457/376  IPC 

STATE 

Versus 

       Baneswar Nath 

                                Accused person 

(Committed by Sri N.S Deori, then SDJM, Bilasipara in GR (CPR) case No- 127/06 

u/s 457/376 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  Mr. Amiya Kr. Nath,Advocate. 

Date of institution of the case    :- 08-07-06 

Date of commitment            :-  22-02-11 

Date of Framing charge          :- 29-04-11 

Date of prosecution evidence   :- 07-01-13, 07-10-15,08-08-17 

        06-11-17, 06-02-18    

Statement of accused recorded on  :- 22-02-18 

Date of Argument                       :- 15-03-18, 21-03-18 

Judgment delivered                 :- 04-04-18 

Hearing on sentence            :-  07-04-18 

Sentence pronounced on           :-  07-04-18 
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JUDGMENT 

Prosecution Case 

1. This prosecution case set on motion based on the ejahar filed by 

prosecutrix  on 06-07-06 before Salkocha out post inter alia citing that on 03-07-

06 at about 12.00  midnight  accused Baneswar Nath entered into the house of 

prosecutrix  through broken wall while she was sleeping  and gagging her mouth 

by his hand committed rape on her and threatened her with lathi not to made hue 

and cry or else he will kill her and after committing rape on prosecutrix, accused 

Baneswar Nath left her in un-conscious state. After 15 minutes of incident 

prosecutrix gained her sense when her dharma brother Padma Lachan Nath called 

her seeing her door open and thereafter prosecutrix narrated about the incident 

to him and lodged the ejahar and there was delay in lodging of ejahar as in 

connection with said incident some people wanted to hold village salish in her 

village. 

Investigation 

 

2. In-charge of Salkocha out post  on receiving the ejahar from prosecutrix 

forwarded the same to O/C Chapar PS for registration of case and O/C Chapar PS 

registered a police case vide No. Chapar Police case No-127/06 under section 

457/376 I.P.C. and SI Babul Das was entrusted to conduct the investigation of the 

case and after completion of investigation IO submitted charge sheet against the 

accused person  named herein above u/s 457/376 IPC. 

Committal 

3. On receipt of the charge sheet, then ld. SDJM (M) Bilasipara took 

cognizance and after furnishing necessary copies to accused person committed the 

case before the Learned. Sessions Judge, Dhubri for trial.   

 

Charge 

4. Then Ld. Sessions Judge, Dhubri after hearing Ld. counsels for both sides 

and perusal of material on record framed charge u/s 457/376 IPC against the 

accused person Baneswar Nath and when charges read over and explained to the 

accused person he pleaded not guilty and claimed to be tried and after framing of 

charge learned Session Judge, Dhubri made over the case to this court for trial. 
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 Trial  

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 7 number of witnesses and exhibited 

5 nos. of documents. PW-1 Makhani Daibya, PW-2 Ruren Ch. Nath, PW-3 Padma 

Lachan Nath, PW-4 Mongalu Nath, PW-5 Pakhila Nath, PW-6 Dr. Tapas Mazumdar, 

PW-7 Inspector Babul Ch. Das. Ext-1 Medical Report, Ext-2 Ejahar, Ext-3 Sketch 

Map, Ext-4 statement of victim recorded u/s 164 Cr.P.C, Ext-5 Charge sheet. After 

closure of the prosecution evidence, statement of the accused person recorded u/s 

313 Cr.P.C. Accused plea is total denial, however declined to adduced evidence in 

support of the plea of denial.  

 

  

6.                              POINTS FOR DETERMINATION:- 

 

i. Whether accused on 03-07-06 at about 12.00 midnight at village 

Khamarpara under Chapor PS committed lurking house trespass by night 

by entering into the dwelling house belonging to the prosecutrix after 

the hour of sunset and before the hour of sunrise in order to commit 

rape on prosecutrix? 

ii. Whether accused on 03-07-06 at about 12.00 mid-night at village 

Khamarpara under Chapor PS committed rape on prosecutrix? 

ARGUMENT 

7. Ld. Addl. P.P submits charge against the accused is committing rape on 

victim. Therefore evidence of prosecutrix is at higher footing and in this case 

defence failed to shaken the evidence of prosecutrix and her testimonies remains 

un-assailable hence, believable beyond all reasonable doubt. Ld. Addl. P.P. submits 

in a case of rape, conviction can be based on the sole evidence of prosecutrix and 

in the case in hand evidence of prosecution being un-shaken, cogent, corroborated 

by other piece of evidence is fully reliable and accused plea that he has dispute 

with PW-3 and PW-3 is a dharma brother of informant without any enmity with 

prosecutrix is taken only to escaped from the punishment for the offence 

committed by him. 

8. Ld. defence counsel submits incident was took place on 03-07-06 but 

ejahar lodged on 06-07-06 and reason of delay not explained properly is fatal for 

the prosecution. He submits though prosecution took plea that prosecutrix was 

waiting for village salisha but nothing stated when village salisha was proposed to 
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hold. Learned counsel argued that allegation made by the prosecutrix in her 

evidence, ejahar is totally doubtful and PW-3 is her dharma brother and she at the 

instigation of PW-3 lodged ejahar. His further argument is that as per prosecutrix, 

incident was took place at 12 mid night but PW-3 states he went to the house of 

prosecutrix at 11.30 pm and he is a resident of about 1 km distance from 

prosecutrix but close resident and other inhabitant of the compound of prosecutrix 

not get any information about the incident and PW-1 stated she lodged case as 

advised by the PW-3 so evidence of PW-1 is not believable and prosecution 

allegation against accused is doubtful and not established beyond all reasonable 

doubt. 

                                      

EVIDENCE 

9. PW-1 is the prosecutrix of the case. Her evidence is that about 6 years ago 

one night while she was sleeping along with her children, accused entered into her 

house through broken wall of her house and covering her mouth committed rape 

on her to which she became fainted but she had sense and she could identify the 

accused. She deposed thereafter when her neighbor Padmeswar Nath came she 

told him about the incident. Thereafter she lodged ejahar and police brought her 

to Dhubri for medical examination. In cross she stated at the time of incident her 

husband was not alive and her children were aged about 5 and 3 years who were 

sleeping with her on the same bed. She stated accused stayed at her house for a 

period of 30 minutes and also covered her mouth by hands.  She stated house of 

Padmeswar Nath is situated at a distance of ½ km from her house. She stated 

incident was took place at about 12 midnight and after three days of incident she 

lodged the ejahar on being asked by Padma Luchan.  She stated accused made 

her laid on ground from the bed and thereafter committed rape on her. She stated 

on the day of incident none except Padma Luchan came to her house and she did 

not tell the incident to anybody except Padma Luchan. She denied defence 

suggestion that accused did not commit rape on her and under the instruction and 

guidance of Padmaluchan Nath she lodged the ejahar. 

10. Evidence of PW-2 Ruren Ch. Nath is that he does not know anything about 

the incident. PW-2 was declared hostile by the prosecution. In cross by 

prosecution he stated on the next evening while he returned from duty, victim told 

him that accused had entered into her house at night and committed rape on her.  

In cross by defence he stated his house is situated in the same compound of the 

house of victim and he was residing with his family members consisting his wife 
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and one son. He stated on the day of incident he did not hear any cries from the 

house of the victim.  He stated PW-1 narrated incident to him and at that time 

Padma Lochan was present. He stated accused and the Padmaluchan was doing 

some social works together but differences surfaced between accused and 

Padmaluchan. He denied defence suggestion that victim did not tell about the 

incident to him.  

11. Evidence of PW-3 Padma Lochan Nath is that complainant used to call him 

as brother.  He deposed on the day of incident while he was coming to his home, 

he found the house of complainant on the way and found her crying in her house. 

Thereafter he went inside and asked her about the reason to which complainant 

told him that accused came to her house in the evening and committed rape on 

her.  Thereafter he consoled the complainant and told her that he will hear in detail 

on the next day and on the next day a meeting was held but as no result come 

out complainant lodged the case. In cross he stated he did not see the incident 

and complainant only told him that accused committed rape on her.  He stated 

when he met the complainant at night, there was no other person. He stated 

complainant is not his own relative but complainant used to treat him as a brother. 

He denied the defence suggestion that accused did not commit rape or illegal 

behavior with her (victim).  

12. Evidence of PW-4 Mongalu Nath is that complainant is his neighbor. He 

deposed he heard that on the night of incident accused Baneswar entered into the 

house of complainant. He further deposed complainant after the incident one day 

told him that accused committed rape on her. In cross he stated complainant is 

his contiguous neighbor and he did not hear any hue and cry on the night of 

incident.  

13. Evidence of PW-5 Pakhila Nath is that earlier complainant used to live in 

their locality. She deposed she neither heard about any incident nor complainant 

told her anything about the incident. In cross she stated she does not know 

anything about the incident.  

14. PW-6 Dr. Tapas Mazumdar is MO of this case. He deposed on 08-07-06 he 

examined complainant as per police requisition vide Salkocha out post GDE no. 96 

dated 06-07-06  and on examination found history of matting nil, vaginal well 

developed, vaginal canal found to be laxed and easily admitting two fingers, no 

injury mark, no mark of violence and on microscopic examination  no spermatozoa 

seen in the smear.  According to his opinion it is not definite whether she has been 

rape or not, no marks of violence found in her private parts, no external injury 
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noted in her body, she is not pregnant at the time of examination.  In cross he 

stated at the time of examination he did not find fresh sign of rape and victim was 

not minor as per her external appearance.  

15. PW-7 Inspector Babul Ch. Das is the IO of this case. His evidence is that 

while he was posted at Salkocha out post he received ejahar on 06-07-06 at about 

07.15 pm from prosecutrix and after making GD entry vide GDE no. 96 dated 06-

07-06 he sent the ejahar to O/C Chapar PS for registration of the case. After 

registration of the case, O/C Chapar PS entrusted him to investigate the same.  

During investigation, he recorded the statement of informant and two witnesses 

present with the informant at Salkocha out post, visited the place of occurrence, 

drawn sketch map, recorded the statement of three witnesses at the place of 

occurrence, medically examined informant/victim on 08-07-06, produced victim 

before the Ld. Magistrate to record her statement u/s 164 Cr.P.C. and on 10-09-

06 being transferred he handed over the case diary of this case to O/c Chapar PS. 

He deposed case diary reveal that his next IO arrested the accused Baneswar Nath  

on 02-11-06 and sent him to jail and collected the medical report of victim on 02-

11-06 and after completion of the investigation SI Dharani Tamuli submitted 

charge sheet vide Ext 5 against the accused Baneswar Nath u/s 457/376 I.P.C on 

30-11-06. In cross by defence he stated incident was took place on 03-07-06 and 

ejahar was lodged on 06-07-06. He stated victim was sent for medical examination 

but no dress were sent to doctor with victim at the time of medical examination. 

He stated he did not find eye witness but he found witness who have heard 

incident.     

 

DISCUSSION, DECISION & REASON THERE OFF:- 

 

16. PW-1 is the prosecutrix and she on the night of incident was sleeping with 

her minor child. At night accused entered into her house through broken wall of 

her house, covered her mouth and committed rape on her and she fainted and she 

gain sense and she identified accused. On that night Padmeswar Nath came and 

she told incident of rape to him. Her cross shown at the time of incident her 

children were aged about 5 and 3 years. Ext-1 ejahar shown prosecutrix is a widow 

lady. Her cross further shown accused stayed at her house for a period of 30 

minutes and also covered her mouth by hand and therefore she could not raise 

alarm. Incident was took place at night while prosecutrix was sleeping and accused 
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gagging her mouth committed rape on her. There is no enmity in between accused 

and prosecutrix. 

17. PW-2 stated he knows both accused and informant. This witness is declared 

hostile by prosecution as he stated in chief that he do not know incident. In cross 

by prosecution PW-2 stated on next evening when he returned from duty, victim 

told him that accused entered into her house at night and committed rape upon 

her. In cross by defence, PW-2 stated on next evening victim disclosed about the 

incident to him and Padmaluchan Nath was present. He deposed on the night of 

incident he did not heard any hue and cry in the house of prosecutrix. 

18. PW-2 resided in the same compound where PW-1 lived. It is not the 

evidence of PW-1 that she raised hue and cry. Her evidence both in chief and cross 

shown accused covered her mouth. Naturally she could not raise hue and cry. Her 

evidence shown accused gagging her mouth committed rape on her and she 

fainted. As accused covering mouth of prosecutrix committed rape on her, she 

could not raise alarm and because of this PW-2 who is the resident of same 

compound did not heard any hue and cry in the house prosecutrix. But facts 

remains is that PW-2 in his cross by both prosecution and defence stated that 

prosecutrix narrated the incident to him in presence of Padmalochan that accused 

entered into the house of prosecutrix and committed rape on her. Thus, evidence 

of PW-2 goes to show that he corroborated the statement of PW-1 prosecutrix 

about entry of accused in the house of prosecutrix at night on the night of incident 

and committed rape on her. Therefore, evidence of prosecutrix when read together 

with the testimony of PW-2 then it is found that their piece of evidence 

corroborated each other on material point and pointed that accused on the night 

of incident entered into the house of prosecutrix and committed rape on her. In 

view of this piece of evidence of PW-2 and PW-1 the submission of Ld. defence 

counsel that PW-2 did not heard any incident and hue and cry is beyond the 

material on record and evidence of the prosecutrix and PW-2. Hence his submission 

is devoid of merits. 

19. PW-3 stated on the night of incident while he was going home at about 

10/11 pm he found complainant was crying and he went inside and on being asked 

she told him that accused person committed rape on her and he consoled her and 

told her that he would hear her on next day in detail. He stated on next day one 

meeting was hold but no solution comes out. So prosecutrix lodged ejahar. In cross 

PW-3 stated prosecutrix told him that accused committed rape on her. He denied 
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that he is the relative of prosecutrix, he instigated prosecutrix to lodge an ejahar 

and he has enmity with him. 

20. PW-3 in his evidence not stated that he entered into the house of 

prosecutrix at 12 midnight. Prosecutrix stated incident was took place at about 12 

midnight. Neither prosecutrix nor PW-3 stated that they looked into watch to note 

time of incident that incident was took place at about 12 midnight. It is the 

evidence of prosecution that incident of rape took place at night with prosecutrix 

at her house. Prosecutrix stated time of incident is at about 12 mid night. She did 

not stated it is exactly 12 midnight. PW-3 was coming to his house at about 10/11 

pm. That means he started at about 10/11 p.m. to reach is home. On way to his 

house, house of prosecutrix present. At the time of incident prosecutrix was 

sleeping and at that time accused entered into her house and committed rape. So 

looking at clock to see the time is humanly not possible. Time of incident was at 

night is established beyond all reasonable doubt. At night at about 10/11 pm PW-

3 was going to his house and on way to his house, prosecutrix house present and 

as prosecutrix was crying he went inside the house and heard incident of rape from 

prosecutrix at night on the night of incident. Evidence of PW-1 and PW-3 shown 

PW-3 came to the house of PW-1 after the incident and he came to her house at 

night.  They say approximate time. Be what it may be. One aspect is clear that 

according to prosecutrix incident was took place at night and PW-3 came to the 

house of prosecutrix at night hearing her cry while going to his house. PW-3 start 

at about 10/11 pm to go to his house. Thus, from the place of his start to the place 

of prosecutrix house will also took time. Therefore submission of Ld. Defence 

counsel that differences of the time stated by prosecutrix and PW-3 caste doubt in 

the allegation made by the prosecution against the accused is devoid of merit in 

view of the evidence on record and facts and nature of the offence. 

21. PW-4 deposed she heard from prosecutrix that accused committed rape on 

her and he also heard that accused entered into the house of informant. PW-5 not 

stated any fact of the incident. PW-6 medically examined victim on 08-07-06 that 

is on the 6th day of incident. As victim is examined by PW-6 MO of the case on the 

6th day of incident, after belated stage, recent sign of rape not found. PW-7 is the 

IO and he recorded statement of the prosecutrix, produced her before magistrate 

to record her statement u/s 164 Cr.P.C recorded statement of other witnesses, 

drawn sketch map. 

22. Ext 3 is the sketch map of the place of occurrence. Ext-4 is the statement 

of victim recorded u/s 164 Cr.P.C. All the documents exhibited without any 
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objection. The allegation against the accused is commission of rape on prosecutrix 

and it is a serious and heinous allegation against the accused. It is cardinal principle 

of criminal jurisprudence to proof the charge against accused beyond all 

reasonable doubt. In this case there is no eye witness. Incident was took place at 

night. Prosecutrix is a widow lady. So she is very much vulnerable and belonged 

to weaker section of the society. She is having two minor child aged about 5 years 

and 3 years. Ext-2 ejahar shown there is broken bamboo wall of her house and 

accused entered into her house through broken portion of the bamboo wall of her 

house. Ext 3 sketch map shown broken bamboo wall of the house of prosecutrix. 

Ext-3 also shown road passing in front of her house. Thus Ext-3 sketch map 

substantiate the content of the ejahar and statement of PW-1 that accused entered 

into her house through broken wall of her house and statement of PW-3 that while 

PW-3 was going to his house using the road passing house of PW-1, he saw door 

of the PW-1 open and she was crying and heard incident of rape from PW-1 on 

that night. Prosecutrix started she narrated incident of rape to PW-3 on the night 

of incident when he came to her house. 

23. Ext-4 is the statement of victim recorded u/s 164 Cr.P.C Her statement 

recorded on 11-07-07 by then SDJM(M) Bilasipara . In her statement recorded u/s 

164 Cr.P.C. she stated accused trespassed into her house at night and committed 

rape on her. I have perused her statement recorded by IO u/s 161 Cr.P.C. to arrive 

at just decision. In her statement u/s 161 Cr.P.C she stated accused entering into 

her house at night committed rape on her and she was lighted 'chakki' at the time 

of going to bed. Before court also she stated accused by entering into her house 

at night committed rape on her. PW-2, PW-4 stated they heard from prosecutrix 

on the next date about the commission of rape on prosecutrix by accused entering 

into her house at night from prosecutrix. PW-3 also stated while he was going to 

his house, hearing cry of prosecutrix he went to her house and got to know that 

accused Baneswar committed rape on her by entering into her house on the night 

of incident. When statement of PW-2, PW-3, PW-4 verified with their statement 

made u/s 161 Cr.P.C., it is revealed that they made similar statement before police. 

Though PW-2 was declared hostile by prosecution but his cross by prosecution and 

defence shown that he heard incident of rape on next day of incident from victim. 

Prosecutrix immediately after the incident, on next day of incident, after 7/8 days 

of incident and after 6 years of incident made same statement that accused 

entering into her house, committed rape on her gagging her mouth and defence 
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could not distract her from this statement and failed to bring any cause, enmity of 

her with accused that could sound her evidence un-believable.     

24. Incident was took place on 03-07-06 and evidence of prosecutrix was 

recorded on 07-01-13, that is after 6 years of incident. Evidence of PW-3 was 

recorded on 07-10-15 and PW-4 on 08-08-17. As such there may be slightest 

variation in their piece of statement. But on the vital issue they stated that at night 

rape was committed to prosecutrix, the PW-1 by accused Baneswar. This piece of 

evidence is un-shaken and therefore believable beyond all reasonable doubt. 

25. There is nothing on record to show that prosecutrix lodged the ejahar at 

the instigation of PW-3. No cross from defence side to PW-1 (prosecutrix) that she 

filed ejahar at the instigation of PW-3. No element of dispute between accused 

and informant brought by defence to disbelieve the statement of PW-1. No element 

of dispute between accused and PW-3 was put to PW-1. More so on PW-3 is not 

related to PW-1 and there is no dispute between PW-1 prosecutrix of the case and 

accused.  Simply putting the suggestion that accused had enmity with PW-3 

without making specific plea of allegation at the time of cross examination of PW-

1 and PW-3 does not show that due to enmity of accused and PW-3, PW-1 lodged 

ejahar that too admittedly when there is no dispute between PW-1 prosecutrix  

and accused present. Nothing brought out against prosecutrix why she should 

falsely implicated accused when there is no dispute with accused. Even if there is 

dispute  that does not show that she filed false case against accused. The evidence 

of PW-1 Prosecutrix is corroborated by other piece of evidence.  

26. In Bharwada Bhoginibhai Hirajadpai Vs state of Gujrat, AIR, 1983, SC 753, 

Hon’ble Apex Curt observed that:- “In the Indian setting, refusal to act on the 

testimony of a victim of sexual assault in the absence of corroboration as a rule is 

adding insult to injury, Why should the evidence of the girl or the women who 

complains of rape or sexual molestation be viewed with the aid of spectacles fitted 

with lenses tinged with doubt, disbelief or suspicion? To do so is to justify the 

charge of male chauvinism in a male dominated society.  

27. In State of Punjab Vs Gurmeet Singh,(1996)2 SCC 384 Hon’ble Apex Court 

observed “In cases involving sexual molestation, supposed considerations which 

have no material effect on the veracity of the prosecution case or even 

discrepancies in the statement of the prosecutrix should not, unless the 

discrepancies are such which are of fatal nature, be allowed to throw out an 

otherwise reliable prosecution case. The inherent bashfulness of the females and 

the tendency to conceal outrage of sexual aggression are factors which the Courts 
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should not over-look. The testimony of the victim in such cases is vital and unless 

there are compelling reasons which necessitate looking for corroboration of her 

statement, the courts should find no difficulty to act on the testimony of a victim 

of sexual assault alone to convict an accused where her testimony inspires 

confidence and is found to be reliable. Seeking corroboration of her statement 

before relying upon the same, as a rule, in such cases amounts to adding insult to 

injury. Why should the evidence of a girl of a woman who complains of rape or 

sexual molestation, be viewed with doubt, disbelief or suspicion? The Court while 

appreciating the evidence of a prosecutrix may look for some assurance of her 

statement to satisfy its judicial conscience, since she is a witness who is interested 

in the outcome of the charge levelled by her, but there is no requirement of law 

to insist upon corroboration of her statement to base conviction of an accused. 

The evidence of a victim of sexual assault stands almost at par with the evidence 

of an injured witness and to an extent is even more reliable. Just as a witness who 

has sustained some injury in the occurrence, which is not found to be self inflicted, 

is considered to be a good witness in the sense that he is least likely to shield the 

real culprit, the evidence of a victim of a sexual offence is entitled to great weight, 

absence of corroboration notwithstanding. Corroborative evidence is not an 

imperative component of judicial credence in every case of rape. Corroboration as 

a condition for judicial reliance on the testimony of the prosecutrix is not a 

requirement of law but a guidance of prudence under given circumstances. It must 

not be over-looked that a woman or a girl subjected to sexual assault is not an 

accomplice to the crime but is a victim of another person's lust and it is improper 

and undesirable to test her evidence with a certain amount of suspicion, treating 

her as if she were an accomplice. Inferences have to be drawn from a given set of 

facts and circumstances with realistic diversity and not dead uniformity lest that 

type of rigidity in the shape of rule of law is introduced through a new form of 

testimonial tyranny making justice a casualty. Courts cannot cling to a fossil 

formula and insist upon corroboration even if, taken as a whole, the case spoken 

of by the victim of sex crime strikes the judicial mind as probable.  

28. The Hon’ble Supreme Court in State of Himachal Pradesh vs Sanjay Kumar 

@ Sunny (2017) 2 SCC 51 again held that “ By now it is well settled that the 

testimony of a victim in cases of sexual offences is vital and unless there are 

compelling reasons which necessitate looking for corroboration of a statement, the 

courts should find no difficulty to act on the testimony of the victim of a sexual 

assault alone to convict the accused. No doubt, her testimony has to inspire 
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confidence. Seeking corroboration to a statement before relying upon the same as 

a rule, in such cases, would literally amount to adding insult to injury. The 

deposition of the prosecutrix- has, thus, to be taken as a whole. Needless to 

reiterate that the victim of rape is not an accomplice and her evidence can be acted 

upon without corroboration. She stands at a higher pedestal than an injured 

witness does. If the court finds it is difficult to accept her version, it may seek 

corroboration from some evidence which lends assurance to her version. To insist 

on corroboration, except in the rarest of rare cases, is to equate one who is a 

victim of the lust of another with an accomplice to a crime and thereby insult 

womanhood. It would be adding insult to injury to tell as woman that her claim of 

rape will not be believed unless it is corroborated in material particulars, as in the 

case of an accomplice to a crime. Why should the evidence of the girl or the woman 

who complains of rape or sexual molestation be viewed with the aid of spectacles 

fitted with lenses tinged with doubt, disbelief or suspicion? The plea about lack of 

corroboration has no substance (see Bhupinder Sharma V. State of H.P.5). 

Notwithstanding this legal position, in the instant case, we even find enough 

corroborative material as well, which is discussed hereinabove.” This decision is 

discussed in Bitul Bhuyan Vs state of Assam 2017 6 GLR 87. 

29. In a catina of decision Hon’ble Apex Court observed that “no doubt, in an 

offence of sexual assault there may not be an eye witness, in as much as, such 

offences and usually committed in private. It is also settled position that testimony 

of the victim in such case of sexual assault should not be viewed with suspicions 

and unless there is compelling reason, court is not required to look for any 

corroboration. If the sole testimony of the victim is found inspiring confidence, 

conviction can be based on the basis of such sole testimony of the victim. 

30. Offence of rape is defined in section 375 I.P.C. An accused is said to be 

committed rape if accused committed one or more of the following acts:  

i. Penetrates his penis, to any extent, into vagina, mouth, urethra or 

anus of a woman or makes her to do so with him or any other 

person; or 

ii. Inserts, to any extent, any object or a part of the body, not being 

the penis, into the vagina, the urethra or anus of a woman or makes 

her to do so with him or any other person; or 

iii. Manipulates any part of the body of woman so as to cause 

penetration into the vagina, urethra, anus or any part of body of 
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such woman or makes her to do so with him or any other person; 

or 

iv. Applies his mouth to the vagina, anus, urethra of a woman or makes 

her to do so with him or any other person. 

Accused did the said act falling under any of the following seven descriptions   

 Firstly - Against her will. 

 Secondly -Without her consent. 

 Thirdly - With her consent, when her consent has been obtained by 

putting her or any person in whom she is interested in fear of death or of hurt. 

 Fourthly- With her consent, when the man knows that he is not her 

husband, and  that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. 

 Fifthly - With her consent, when, at the time of giving such consent, by 

reason of unsoundness of mind or intoxication or the administration by him 

personally or through  another of any stupefying or unwholesome 

substance, she is unable to understand the  nature and consequences of 

that to which she gives consent. 

 Sixthly - With or without her consent, when she is under sixteen years of 

age. 

 Seventhly- when she is unable to communicate consent. 

31. Therefore prosecution must bring the essential ingredient as defined in 

section 375 I.P.C.  to attract penal provision of section 376 I.P.C.  From the careful 

reading of the section 375 I.P.C. It goes to show that a man is said to commit rape 

on woman when he had committed forcible sexual intercourse with the woman.   

32. In the case in hand prosecutrix on the day of incident while she was 

sleeping in her house with her minor child aged about 3 and 5 years, accused 

entered in to her house through broken wall of her house and committed rape on 

her gagging her mouth. She narrated this fact that accused Baneswar committed 

rape on her entering into her house when she meet PW-3 on the night of incident. 

On next day again she disclosed this same fact to PW-2 in presence of PW-3 and 

she also disclosed this fact of rape on her by accused Baneswar before PW-4. She 

stated this very fact before the police when her statement was recorded by the 

police and before Magistrate and before the Court on oath she narrated same 

incident. There is nothing brought on record by the defence to disbelief her 

testimonies. Her testimonies carries weight and I find the evidence of prosecutrix 
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cogent convincing and free from any doubt and contains whole truth and same 

can be safely relied upon and accordingly I have accepted the same. 

33. Ld. Defence counsel submits that delay in filing the case not being 

explained the prosecution case is not proved. 

34. This is case of sexual offence on woman. Prosecutrix of the case  is from 

village and she is a rustic villager and is a poor widow lady. The condition of her 

broken house which is appearing from the sketch map of the place of occurrence 

shown her degree of poverty. She is a victim of rape and our society is a male 

dominated society. Often in a sexual assault case, victim needs time to gain 

courage to come at police station to disclosed her story that she is ravished by a 

man in our male dominated society because of various reason. In case of rape the 

very soul of the victim destroyed by the rapist and therefore there may be delay 

in filing the case. Hon’ble Apex court in State of Punjab vs Gurmeet Singh & Ors, 

(1996) 2 SCC, 384 observed “The courts cannot over-look the fact that in sexual 

offences delay in the lodging of the FIR can be due to variety of reasons particularly 

the reluctance of the prosecutrix or her family members to go to the police and 

complain about the incident which concerns the reputation of the prosecutrix and 

the honour of her family. It is only after giving it a cool thought that a complaint 

of sexual offence is generally lodged”. In Tulshidas vs state of Goa, AIR 2004 SC 

978 It is held that Prosecution case cannot be discarded solely on the ground of 

delay.  

35. In this case exhibit-1 ejahar shown that she waited for village elder’s advice 

and she narrated incident to PW-2, PW-3 and PW-4 and when prosecutrix did not 

get any positive result she lodged the ejahar. It is the argument of defence that 

prosecutrix lodged ejahar as asked by the PW-3 and accused have enmity with 

PW-3. Ejahar shown prosecutrix seek advice from PW-3 who is her village elder 

and she lodged ejahar. Prosecutrix offer explanation of delay in filing ejahar and 

reason of delay offer by the prosecutrix is reasonable because she is the rape 

victim and due to the tradition bound society she narrated incident to her relative 

PW-2 and her village brother PW-3 and PW-4 and she sought their advice and 

accordingly she lodged ejahar therefore 4 day delay in filing the ejahar under the 

nature and facts of the case is not fatal for the prosecution. I do not find any merit 

in the argument of learned defence counsel that PW-3 instigate prosecutrix to 

lodged false case and delay is fatal for the prosecution. Rather I find his argument 

contradictory and devoid of merit.   
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36. In view of the above settled position of law and upon scrutiny of the 

evidence on record I find that evidence of the prosecutrix is corroborated by the 

other PWs on material point and delay is not fatal under the facts and 

circumstances of the case. Upon scrutiny of the entire evidence on record I find 

that evidence on record only goes to show the guilty of the accused that accused 

Baneswar Nath committed rape on prosecutrix and prosecution fairly able to bring 

home charge of section 376 I.P.C against accused Baneswar Nath beyond all 

reasonable doubt and I hold accused Baneswar guilty of commission of offence 

punishable u/s 376 I.P.C and accordingly accused Baneswar is convicted u/s 376 

I.P.C. 

37. Evidence on record revealed that accused on the night of 20-7-13 enter 

into the house of prosecutrix through the broken portion of the bamboo wall of 

her house. This is not the entry and exit door of the house of prosecutrix and 

accused while entered into the house of prosecutrix conceal his entry and to 

conceal his entry into the house he entered into the house using broken wall of 

the house. Accused entered into the house of prosecutrix after sunset and before 

sun rise concealing his entry to commit rape on prosecutrix and thereby all the 

ingredient of section 457 I.P.C full fill against the accused and I find prosecution 

fairly able to bring home charge of section 457 I.P.C. against the accused beyond 

all reasonable doubt and I hold accused guilty u/s 457 I.P.C. 

Result 

38. Accused Baneswar Nath is found guilty u/s 457/376 I.P.C accordingly he is 

convicted u/s 457/376 I.P.C. His bail stands cancelled. 

39. Considering the nature of the offence committed by the accused it is not 

fall under the provision of section 360 Cr.P.C and Probation of Offender Act and 

therefore, benefit under the said benevolent provision of law not extended in 

favour of the convicted accused Baneswar Nath. Accordingly I have heard accused 

on the point of sentence. 

HEARING OF THE ACCUSED ON THE POINT OF SENTENCE 

40. Convicted accused person Baneswar Nath is heard on the point of sentence 

and his plea of sentence is reduced into writing in a separate sheet and keep with 

case record. I heard his Ld. defence counsel as well Ld. Addl. PP for the state on 

the point of sentence. Accused pleaded mercy and prays for considering leniently. 

Ld. Addl. P.P submits that considering the nature of the offence court may imposed 

the punishment according to law.   
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41. Ld. defence counsel submitted that the considering the facts and 

circumstances of the case and further considering the facts that accused have 

family to look after, he be considered leniently.   

42. Accused pleaded mercy he submits that he has children and wife and 

dependent mother. This is a case of crime against woman and prosecutrix is the 

victim of rape case. Rape is the most morally and physically reprehensible crime in 

a society, as it is an assault on the body, mind and privacy of the victim. While a 

murderer destroys the physical frame of the victim, a rapist degrades and defiles 

the soul of a helpless female. Crime against woman and child increasing day by 

day and life of woman and children becomes risky and miserable and therefore I 

am of the opinion that accused does not deserve any leniency and convicted 

accused being offender of rape case deserved exemplary punishment so as to send 

message to the society that if like-minded offender commit any offence on women 

and children they will also be dealt with same degree of punishment.  

43. Accordingly convicted accused Baneswar Nath is sentenced to undergo 

rigorous  imprisonment of 4 years and to pay fine of ₹ 5000/- i/d 3 months RI u/s 

457 I.P.C and further sentenced to undergo rigorous imprisonment of 10 years and 

fine of ₹ 10,000/- i/d 6 months RI u/s 376 I.P.C.   

ORDER 

44.  Accused Baneswar Nath found guilty u/s 457/376 I.P.C and he is convicted 

u/s 457/376 IPC. Convicted accused Baneswar Nath is sentenced to undergo 

rigorous  imprisonment of 4 years and to pay fine of ₹ 5000/- i/d 3 months RI u/s 

457 I.P.C and further sentenced to undergo rigorous imprisonment of 10 years and 

fine of ₹ 10,000/- i/d 6 months RI u/s 376 I.P.C.  Sentence will be run consecutively 

one after another. The period of detention already undergone by the convict 

accused shall be set off against the period of imprisonment.  

45. The convicted accused is told that he has right to appeal against the 

judgment and order of this court before Hon’ble High court through the jail 

authority or independently of his own. Convicted accused is further informed that 

he is entitled free legal aid to prefer appeal before the Hon’ble High court. Let 

furnish free copy of Judgment to convicted accused. 

46. Prosecutrix of the case is victim of rape and evidence on record shown her 

poverty and accused entered into her house through broken wall of her house. 

She is widow. It is the duty of the state to protect life and property of the citizen. 

Prosecutrix is widow and she hails from weaker and most venerable section of the 
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society and state failed to protect her dignity and chastity and therefore state is 

liable to compensate her for loss of her dignity and honor and therefore I hold that 

prosecutrix who is victim of rape entitled compensation under the Victim 

Compensation Scheme. Learned secretary DLSA, Dhubri will determine the 

quantum of the compensation.  

47. Send copy of judgment and order along with a copy of charge sheet to the  

DLSA Dhubri for doing needful. 

48. Send copy of judgment to learned District Magistrate Dhubri u/s 365 Cr.P.C. 

49. Send back the GR case record to the learned committal Court with a copy 

of the judgment. 

50. Given under hand and seal of this Court on this 7th day of April 2018 at 

Bilasipara. 

 

 

 

 

 

                           (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Makhani Daibya,  

PW-2 Ruren Ch. Nath,  

PW-3 Padma Lachan Nath,  

PW-4 Mongalu Nath,  

PW-5 Pakhila Nath,  

PW-6 Dr. Tapas Mazumdar,  

PW-7 Inspector Babul Ch. Das.  

PROSECUTION EXHIBIT:- 

Ext-1 Medical Report,  

Ext-2 Ejahar,  

Ext-3 Sketch Map,  

Ext-4 Statement of victim recorded u/s 164 Cr.P.C,  

Ext-5 Charge sheet. 

 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- NIL  

 

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


